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A general introduction to public 

international law (or PIL) 
We will talk about law a lot, and it might become pretty technic. It has not really got 

anything to do with politics or sociologies or IR courses. The thought underlying the course is 

a legal one.  

He is not sure yet about what form the exam will take. Usually, it is a written exam in 

mid-May, with a recite session in June. He will ask 3 questions related to the course and drawn 

from his lecture. We need to answer 2 out of these 3 questions. The answer does not require 

many pages, but he demands a correct level in law and in English.  

Since not every international student has an idea of what a legal course is, we need to 

get back to basics. We will talk about interstate disputes. What are the reasons for us to call 

these lectures “Public International Law”? What is the part of law? And the public character 

of these fields of legal sciences? 

 

I. Is “public international law” really law?  
Common question inside legal circles. Actually, one cannot really compare PIL with this 

or that branch of law within a State. It is impossible to compare PIL with British criminal law, 

for instance. PIL is very different from any other legal branch. The heart of its creation relates 

to the fact that maybe a violation of such or such provision of an international treaty does not 

always lead to some visible, concrete, legal consequences.  

For instance: if you kill another human person, the police will come, arrest you, you 

will get judged and condemned (to jail, etc.). But no one will ask whether you agreed with 

your arrest, your judgment, and your sentence, no one will bother who you are. You kill, you 

are punished. It is not the same at the level of the international relations. If a State invades 

with military means the territory of your neighbour, destroy their army, conquer, and annex 

their territory. It means the same in proportions and is not allowed by the current 

international law since the UN Charter of 1945 (article 2§4): 

Article 2 § 4 of the UN Charter: “All Members shall refrain in their 

international relations from the threat or use of force against the territorial 

integrity or political independence of any state, or in any other manner 

inconsistent with the Purposes of the United Nations.” 

When you kill another State, there will be no punishment, no judgment towards the 

killer State. There is no genuine judge in international law, no jail for State.  



Lecture from Karagiannis Symeon  Notes from Melanie Schwaller 
Edition 2020/2021 

So, PIL is not really a kind of law, since you can more or less freely breach these laws, 

and yet nothing bad will happen. This is true, but the irony lies in the fact that one associates 

with ideas the existence of a legal norm and the possible consequences when one violates 

these legal norms. For normal people, if a legal norm is violated, some consequences would 

have to be drawn. The violator would have to be punished; however, it is not always the case 

in international law. But it is not the case either in such or such national legal order, even in 

civil or administrative law. Some persons violate provisions of such or such statute, and no 

legal consequences will take place. 

Famous example related to Constitutional law: is it true that violation of the provision 

of a given Constitution will lead to concrete consequences? No. First of all because 

traditionally, there is not any judge in constitutional law, as it is a pretty recent invention.  

 The European continental model for constitutional justice dates back to the 1920s and 

the teaching of the Austrian publicist Hans Kelsen, the inventor of what we call 

“constitutional courts”, with the first functioning one created in 1927. Many nations 

now have a constitutional or supreme court or a constitutional council, in America or 

European countries in particular. Many different models of constitutional justice 

exist. But still, even if there is a supreme or constitutional court of council, in some 

countries there is nothing equivalent. But even then, it does not mean that this 

constitutional law will be able to provide punishment against a person or a 

constitutional body who will have violated this constitution.  

Example: in 1986 or 1987, the French president François Mitterrand refused to sign 

some ordonnances of the article 13 of the 1958 French Constitution, whereas, according to 

this article, the president of the Republic sign some ordonnances and some decrees. This verb, 

“signs”, is in the indicative present, and in legal language, means “musts sign”, and not if he 

wishes so. If the Prime minister of the country submits to him an ordonnance for him to sign, 

the president must sign. For political reasons, Mitterrand refused to sign these. The then 

Prime minister, Jacques Chirac, was not afraid to say that this refusal was a violation of the 

text of the French Constitution, on the article 13. The prime minister Chirac had the French 

national assembly adopt a statute in the place of the ordonnance Mitterrand refused to sign. 

This affair has been examined by specialists of French constitutional law. Most of them said 

there has probably been violation of the article 13, and yet the text itself does not provide for 

any kind of punishment or reparation, therefore, nothing can be done about it. Nobody doubts 

about the legal aspect of the article 13 and the Constitution as a whole.  

In this example, we see that even in a national legal order, there is a dissociation 

between the existence of the legal norm and the violation of it, and the consequences which 

may be drawn of these violations. 

The same issue rises as well in PIL. There is no judge in the international legal order, 

yet we have already heard about an “International Court of Justice” or an “International 

Tribunal for the Law of the Sea”, the “European Court of Human Rights” … there are some 

international judges, at a universal or regional level. Yet there is a big difference being a 

national and an international judge. A national judge has a competence under some 
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circumstances, whether people agree with it or it. Any international judge does not have any 

kind of “natural” or “automatic” competence. For an international judge to have such or such 

competence, it is mandatory that the person or the State involved in the dispute will have to 

explicitly recognize the competence of the international judge.  

Since the beginning of the 20th century, there are some international judges. Their 

competence is always based on the recognition of their competence by the state-parties to a 

given dispute. More and more states recognize the competence of such or such judge, but it 

is not a given. There are other States who refuse to recognize it. In many cases involving a 

violation of international legal norms, there will not be any judge competent, and any trial of 

the State that has violated them. This however does not mean that international legal norms 

are not norms. The existence of the norm and the possible (or not) consequences from the 

violation of the norm need to be separated.  

Before then, there were no international tribunals. Yet there was during these periods 

an international law. Since States concluded treaties between themselves, there has always 

been an international customary law. The existence of judges is not the main characteristic of 

the existence of a given legal order. There have been constitutions without constitutional 

courts. In most countries, such courts exist since the 1970s or 1990s. In many other, there is 

nothing equivalent to that, for instance in the Netherlands, Greece, Norway. They do have an 

international law without any judge, or with judge whose competence is dependent on the 

recognition from this competence by States. This is why one can think that international legal 

norms are not really “legal” ones.  

 

An example from international relations: in 2003, the USA, the UK, and some other 

States (Italy, Spain, Poland, Romania etc.) formed a coalition of States whose armies invaded 

militarily another foreign, independent, and sovereign State: Iraq, ruled by Saadam Hussein. 

The military conquest was fulfilled in weeks. At the same moment, the article 2 § 4 still exists.  

So, do we have a violation of the most fundamental provision of the UN Chart? In such 

case, as mentioned in the Chapter 7, Article 33 and following of the Charter, the Security 

Council can impose sanctions, but it may as well not impose any kind of sanctions, because 

of the existence of the veto of the Permanent 5 (P5). Israel will never be able to be 

sanctioned, because of the USA’s veto. And because of that, even when the USA and the UK 

invaded Iraq on their own, the Security Council could not sanction them for it. The example of 

Iraq is prominent since the States who decided to invade and destroy the Iraqi State tried to 

cover themselves and their policies under legal considerations. Article 51 of the UN Charter is 

also very important regarding this:  

“Article 51:  Nothing in the present Charter shall impair the inherent right 

of individual or collective self-defence if an armed attack occurs against a 

Member of the United Nations, until the Security Council has taken 

measures necessary to maintain international peace and security. 
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Measures taken by Members in the exercise of this right of self-defence 

shall be immediately reported to the Security Council and shall not in any 

way affect the authority and responsibility of the Security Council under the 

present Charter to take at any time such action as it deems necessary in 

order to maintain or restore international peace and security.” 

Literally, to be able to use this article, you need to suffer an aggression from your 

enemy. Only in the second stage will you be able to repel these aggressions. Yet, there is 

another theory, (a peculiar interpretation): you repel an aggression already committed, but 

you may also recourse to military force before you suffer the enemy aggression, since this 

aggression is certain, it will happen.  

It is not sure if this interpretation is correct. Still, there are some legal and political 

arguments in favour of such interpretation. States such as the USA and the UK, in 2003, tried 

to cover themselves with legal arguments. Most scholars refused these interpretations of 

article 51. What remains is that under these circumstances, States acted or tried to persuade 

other States that they exercised their military and foreign policy according to the international 

legal norms available. Bush and Blair tried to say that international law is above all, even the 

most powerful of the State.  

The existence and (in)competence of judges is a detail when we examine the detail of 

international legal norms. The fact that all States try to say that they obey them upon acting 

is sufficient to say that “International law is really law”. It is still an evidence that this branch 

is different from other legal branches we know.  

 

II. What is the “public” aspect of public 

international law? 
Yes 


